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Supplies and Services

Foreword

1. Recent developments in public procurement, dioly the introduction of
revised and updated EU procurement Directives* ptloenotion of new and innovative
purchasing methods and strategies, increasing esigpba the need for best practice
and best value for money in an expanding publiccymement market and greater
accountability of public purchasers, require thestng guidelines set out iRublic
Procurement — 1994 EditiofGreen Book) be updated. These revised guideliags h
been drafted by the National Public ProcurementicPoUnit (NPPPU) of the
Department of Finance in consultation with the Gowgent Contracts Committee and
other participants in the public procurement market

2. This document sets out steps to be followed andacting an appropriate
competitive process under EU and national ruless Ihtended that further guidance
will be provided on issues including disclosure information, ethics, Remedies
Directive and infringement proceedings, environrakobnsiderations in procurement
and new aspects of the revised EU procurement Dies; such as framework
contracts and eprocurement. These guidelines magwsed and updated as required.
They will be published omvww.etenders.gov.ievhich will be the principal means of

guidance dissemination. Up - to - date guideliney e viewed or downloaded at any
time.

3. Additional guidelines on the engagement of ngan@ent consultants in the civil
service, appraisal and management of capital exjpeagroposals in the public sector,
environmental considerations in public procuremand on the engagement of
advertising, public relations and creative designvises are available on
www.etenders.gov.ie

* EU Directive 2004/18/EC covers the procurement procedures of public setidies.
Directive 2004/17/ECcovers the procurement procedures of entities atpey in the utilities
sector. They are published in Official Journal L418f 30 April 2004 and can be accessed on
the EU Publications Office portal dittp://europa.eu.int/eur-lex/en/index.htmlor on the EU

public procurement websitdtp://simap.europa.ewhich has a link on www.etenders.gov.ie
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1. Introduction

1.1  Public Procurement can be defined as the acaunsiivhether under formal

contract or not, of works, supplies and servicegpbllic bodies. It ranges from the
purchase of routine supplies or services to fortaatlering and placing contracts for
large infrastructural projects by a wide and dieenr@ange of contracting authorities.

1.2  General guidelines on the award of public sectmtreats in Ireland were last
published in the bookldRublic Procurement - 1994 Editioifhis document re-iterates
the principle of competition set out in the 1994oklet. It contains more detailed
guidance on conducting an appropriate competitreegss under national and EU rules
and updates procedures to reflect developmentheémteantime. The focus of this
document is on the competitive process to be fatbuwy contracting authorities, i.e.
Government Departments, local and regional auikerdind other State bodies in the
award of contracts for supplies and services. Reviguidelines on construction
procurement and construction-related services lvalldeveloped and will be available
from the Department of Finance or the national julgprocurement website
www.etenders.gov.ién the interim, current construction procuremenidglines will
continue to apply.

1.3 The October 2001Code ofPractice for the Governance of State Bogdies
published by the Department of Financkentifies procurement as one of a number of
activities requiring special attention in promotiggod corporate governance. It may be
appropriate to adapt or supplement these guidelimgls more detailed internal
procurement procedures relevant to the activitfemandividual contracting authority
Heads of Departments should ensure that theselg@igieare brought to the attention
of all contracting authorities under their aegis.

1

Examples:
(i) In the Central Government sector, proposalgrtxure supplies or services above a certain tibtés

(currently €25,000) without a competitive proceasstrbe subject to an independent internal reviedv an
annual reporting to the C&AG and the Governmentt@ats Committee.

(ii) Corporate governance guidelines recommend Buaards of State bodies establish sub - committees
to deal effectively with particular areas of aittivit may be appropriate to have a sub-committegse

and monitor adherence to proper procurement pre@esdiChairpersons of Boards are required to
confirm compliance with procurement rules and pdates in an annual report to the relevant Minister.

6
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2. Key Principles

2.1 It is very important that the public proeorent function is discharged honestly,
fairly, and in a manner that secures best valugdibtic money. Contracting authorities
must be cost effective and efficient in the useesburces while upholding the highest
standards of probity and integrity. Procurementciicas are subject to audit and
scrutiny under the Comptroller and Auditor Genefdimendment) Act 1993 and
Accounting Officers are publicly accountable foperditure incurred. Management in
Government Departments and Offices should ensutethiere is an appropriate focus
on good practice in purchasing and, where theeesgnificant procurement function,
that procedures are in place to ensure compliaintteall relevant guidelines.

2.2 In general, a competitive procesarried out in an open, objective and
transparent manner can achieve best value for mioneyblic procurement. This is in
line with EU Treaty principles and EU Directives puablic procurement. Essential
principles to be observed in conducting the proowmat function include non —
discrimination, equal treatment, transparency, m@luttecognition, proportionality,
freedom to provide service and freedom of estatviesiit. The Directives impose legal
obligations on public bodies in regard to adveangsand the use of objective tendering
procedures for contracts above certain value tlotdsh- see Appendix | for thresholds.

2.3 Even in the case of procurement which might nasudgect to the full scope of
the Directives, such as the ‘non — priority’ seedc(see appendix IIB) or service
concessions, the EU Commission and European Céuudstice (ECJ) have ruled that
the Treaty principles of non - discrimination, sparency, freedom of movement,
freedom to provide goods and services, must berobde ECJ case law implies a
requirement to publicise and advertise such cotgrat significant value to a degree
which allows parties in other Member States theoofomity to express an interest or to
submit tenders.



Public Procurement Guidelines — Competitive Process

& Important General Issues

Expertise and Probity

3.1 Contracting authorities should ensure that staffoived in purchasing or
placing contracts are familiar with the EU and tintgional rules that may apply and
are aware of the legal and policy framework witlwhich procurement must be
conducted. To safeguard against improper or uratpractices contracting authorities
must also take measures to separate functionsnwitié procurement cycle, by
ensuring that, for example, ordering and receigogds and services are distinct from
payment for goods and services.

Casual Purchases

3.2 Purchasing profiles should be examined to miningasual or “once off”
purchases. Contracting authorities with recurrirgoagoing requirements should
analyse their medium to long term needs. An appatgrcontracting arrangement
should be put in place for efficient and cost dffexdelivery of recurring supplies and
services.

Subsidised Contracts

3.3 Most works and related services contractarded by a private entity, which
are subsidised 50% or more by a public body, mesivwarded in accordance with the
EU Directives if they exceed the EU thresholds.isltthe responsibility of the
subsidising body to ensure that this provisiondserved.

For contracts below the EU thresholds funded ot-foeaded from public funds,
awarded by private sector entities, the fundindhawity should ensure that they are
awarded in accordance with the procedures setno8ection 5 of these guidelines to
the extent that this is practical and proportion&here appropriate, this requirement
should be included among the conditions attachéde@rant of funds to private sector
entities.

Pilot Projects

3.4 Where a procurement process involves a pilot stdge pilot should be
conducted in a manner that allows and encouragesddntification of a range of
acceptable solutions or options. Care must be tdakeavoid the development of
relationships with a particular party or partiesiehhcould hinder a fair and open
process or limit competition.
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Sole Suppliers

3.5  Where it is necessary to deal with a sole supmienvice provider or contractor,
arrangements which provide best value for monewulshioe negotiated. Care should be
taken by contracting authorities when they face upgpber, service provider or
contractor with an exclusive right to provide a tmarar supply or service in a
designated territory. Open-ended arrangementstivitbe exclusive distributors should
be avoided where possible. Irish and EU competid@ndoes not prevent an exclusive
supplier from providing supplies to customers algsof its designated territory where
the exclusive supplier has been requested to thy sivat customer.

Better value for money can be achieved by seekamgldrs from other suppliers,
service providers or contractors, outside the megio which there is an exclusive
distributor. It may be appropriate to advertisg¢he Official Journal of the European
Union (OJEU) or otherwise seek non-national supplie such cases.

If a contracting authority is refused supplies be basis that there is an exclusive
supplier supplying goods in the contracting autiytsriarea, the matter should be
brought to the attention of the Competition Authorielephone (01) 804 5400.

Conflicts of Interest

3.6 Contracting authorities should be aware of potéobaflicts of interest in the
tendering process and should take appropriate ratticavoid them. Care should be
taken to ensure that project specifications anerai should be as open and generic as
possible in order to avoid favouring any one soluir any one party.

Statutory Provisions

3.7 Before awarding a contract, contracting authorislesuld ensure that tenderers
have regard to statutory provisions relating toimum pay, legally binding industrial
or sectoral agreements and relevant health andysaiies, when preparing tenders.
An appropriate reference to the need for complianite such provisions should be
included in tender documents.

Collusive Tendering

3.8  Contracting authorities should watch for anti — pefitive practices such as
collusive tendering. Any evidence of suspecteduswdin in tendering should be
brought to the attention of the Competition Authpritelephone (01) 804 5400.
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Criminal Convictions

3.9 In line with the revised procurement Directiveandidates or tenderers who
have been convicted of involvement in organisecheriof fraud, corruption or money
laundering must be excluded from performing a pubdintract.

10
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4. Taxation Issues

Value-Added Tax (VAT)

4.1  Tenderers should be invited to express tendeegraxclusive of VAT. VAT
law provides for equal treatment in the supply obds and services, therefore no
competitive advantage or disadvantage should drtsa the correct application of
VAT rules.

Contracting authorities are required to pay VAT gwods and services procured and,
generally speaking, cannot recover VAT paid. In tase of goods and services
invoiced from within Ireland, VAT is charged to thentracting authority and remitted
to the Revenue Commissioners by the supplier ofgibeds or services. However,
contracting authorities procuring, or likely to puwe, in a twelve month periogpods
above a certain value (€41,000 from 1 January 26@2) other EU Member States,
are required to register and pay VAT to the Reve@ammissioners (Collector
General) in respect of those procurements.

VAT must be paid by the contracting authority &f scheduledservices(including
the most commonlprocured services) invoiced VAT free from abroad, there is no
minimum threshold. If a contracting authority isju&ed to register for VAT because it
receives scheduled services from abradldyoodswhich it receives, irrespective of the
level of such acquisitions, are liable to Irish VATAT, calculated at the rate applying
in Ireland, must be paid to the Revenue Commisssobg the contracting authority
which receives such goods or services.

The foregoing is a brief summary of the VAT ruledieh apply to contracting
authorities when procuring supplies and servicestha information is not exhaustive.
Further information is available in “Value AddedxXThformation Leaflet No 11/01”

issued by the Revenue Commissioners, which is ghddi on their website
www.revenue.ieor can be obtained by contacting VAT AdministraticStamping

Building, Dublin Castle, Dublin 2: telephone (@47 5000.

Professional Services Withholding Tax
4.2  Professional Services Withholding Tax (PSWT) must deducted at the
standard rate from payments by contracting auiberifor professional services.
Comprehensive information on PSWT is available inoaklet “A Revenue Guide to
Professional Services Withholding Tax (PSWT) focégntable Persons and Specified
Persons” which is published on website/w.revenue.i@r can be obtained from the
Revenue Commissioners: telephone (01) 878 0100.

11
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Tax Clearance Certificates

4.3  All contracting authorities are reminded of the dhefer tax clearance of
Contractors as outlined in Department of FinanCacular 43/2006 Tax Clearance
Procedures - Public Sector Contracts” and “Circula#4/2006 Tax Clearance
Procedures, Grants, Subsidies and Similar Type Raysii or any revised version
which will be available owvww.revenue.ie

Tenderers should contact their local Revenue Biswr Large Cases Division as
appropriate. Full contact details can be obtaiaed, for most cases an application for
Tax Clearance Certificates can currently be madasmen To reduce administrative
burdens (on contracting authorities and tenderes® of this online facility is
encouraged. It can be accessed\atv.revenue.iainder “What can | do online”, “Tax
Clearance”. Contracting authorities can verify i@l the tax-cleared status of
applications for tenders, which eliminates the nisedsubmission of the original copy
of the Tax Clearance Certificates. (See 6.22 bétowletails).

Non-resident tenderers cannot apply online and ldhdollow the guidelines at
www.revenue.ie*What can | do online”, “Tax Clearance”, or cortdhe Collector
General, Sarsfield House, Limerick: telephone J@D 310 or 1890 203 070.

12
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5. Competitive Process below EU threshold values

It is a basic principle of public procurement thatompetitive process should be used
unless there are justifiably exceptional circumséan The type of competitive process
can vary depending on the size and characteristittee contract to be awarded and the
nature of the contracting authority.

Low Value Requirements

5.1  For contracts or purchases below the EU threskialdes and not part of a
‘draw down’ or framework contract, less formal pedares may be appropriate. For
example:

* supplies or servicekess than €5,000n value might be purchased on the
basis of verbal quotes from one or more competgiyapliers;

* supplies or services contracts betweg$000 and €25,000n value
might be awarded on the basis of responses tofgagicins sent by fax
or email to at least three suppliers or serviceigers.

Values and procedures outlined above are indicaiiMg and should be adapted as
appropriate to suit the type of contracting autiyoand the nature and scale of the
project. Reasons for procedures adopted, inclugmgedures where a competitive
process was not deemed appropriate, should beyclesorded. All contract award
procedures should include a verifiable audit trail.

While contracting authorities are not required tveatise on the national public

procurement websiteetenders.gov.iefor requirements below €25,000 they are
encouraged to do so if the anticipated responsddwmat be disproportionate, having

regard to the value of the requirement.

Advertising

5.2 Contractsabove €25,000 [ee note at end of this paragapand up to the value of
EU thresholds for advertising in OJEU (see Appenyiixiot part of a ‘draw down’ or
framework contract, should normally be advertised part of a formal tendering
process. Publication on tleéenders.gov.ievebsitegenerally meets national advertising
and publicity requirements and significantly redudbe need for expenditure on
advertising. Notices can be placed by registerintne. The site is a key reference
point for potential suppliers and service providensl the service is currently provided
at no cost to contracting authorities

13
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Depending on the nature of the requirement, it rhayappropriate to supplement
national website advertising with advertising ihetmedia, in trade publications and /
on other websites. An abbreviated notice indicatirg plblication of tender details on
the etenderswebsite should be considered in such cases. Peathilan advertised
tendering procedure may be sent directly to canesdavho may be deemed suitably
competent to participate.

[*Circular 10/10 of 13 August 2010 reduced the thotstior advertising on eTenders from €25,000 and

introduced some other new measufgsase consult this Circular for detail of the newveasures

Direct Invitation (without advertising)
5.3 Alternatively, a process of direct invitation tentlef may be used. This may
involve

* invitation to firms deemed appropriately qualifitat a particular project (this
may be appropriate for specialised requirementmamkets where there is a
limited number of suppliers or service providers)

or

* invitation to tender to firms on a list establistmdan open and objective basis
(normally used by contracting authorities which éa/ frequent or recurring
requirement for supplies or services or those wghio maintain a well
organised ongoing procurement system).

5.4  Where direct invitations are issued, firms from evhtenders are sought should
be a good representative sample of all potent@ddyis in the market concerned. The
number invited to tender should be determined leysihe and particular characteristics
of the project to be undertaken. The number mussufécient to ensure adequate
competition, and should not be restricted for reasaf administrative convenience. At
least five firmsshould normally be invited to submit tenders.

5.5  Authorities keeping a list of firms from which thenvite tenders should
advertise at appropriate intervals (normally onaamnmual basis) for the admission of
interested parties and should ensure that thedist®pen to suitably qualified entrants
at all times. Care should be taken to ensure thdt Bsts are used in an open and non -
discriminatory manner. Under direct tendering pdages, contracting authorities
should ensure that recently established firms,jrarsf with no previous experience of
public contracts, are not excluded from invitatidnstender. Contracting authorities
should encourage these firms by allowing them taolée for smaller contracts initially

2 Often referred to as selective or restricted teinde
15
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and then, subject to satisfactory performance, nessing to larger or more complex
contracts. It is in the interest of contracting hewities that the pool of potential
suppliers is actively maintained and updated.

5.6 If the number of firms on a list is too large twite all suitable firms to tender, a

number of those firms, sufficient to ensure adegjwaimpetition may be selected for

inclusion in the competition. Selection from thst Ican be made in accordance with
specified criteria, randomly, or by rotation, or écombination of all three. Selection
may be based on factors such as overall suitalditiie particular project by reference
to experience, technical competence and capabditg financial standing. The

selection process should have particular regarthéoneed for equal treatment and
reasonable distribution of opportunities.

5.7  The methods and criteria for selecting firms &dawarding contracts should
be documented and should be objective, transpamhtproportionate. It should be
clearly understood that whether responses are t@dwertisement or to a direct
invitation, all parties in the process must betedan the same fair and objective basis.
Decisions on selections for smaller projects orchases should be recorded with a
minimum of formality.

Evaluation and Contract Award

5.8  For larger projects (€25,000 and above) being d&dhon the basis of the most
economically advantageous tender (MEAT), it shduddthe normal practice to have
the evaluation of tenders carried out by a tearh Whié requisite competency. This may
include independent representation, i.e. a compgterson from outside the area
directly involved with placing the contract. Traaspncy and objectivity are best
demonstrated by the use of a scoring system oringagheet based on the relevant
weighted criteria, including price, indicating angparative assessment of tenders under
each criterion. (See Appendix Il for sample scgraystem).

As an aid to understanding and clarity, it may Ipprapriate to invite the most

competitive tenderers to present or elaborate opgsals for technical or consultancy
projects.However, any dialogue with tenderers that coulatdastrued as "post tender
negotiation" on price or result in significant chas to the published tender
specifications must be avoided.

Results of Tendering Process
5.9 All tenderers should be informed of the result aeadering process without
delay. (See Section 8 on debriefing unsuccesshadrers).

16
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6. EU Public Procurement Procedures

6.1 The EU Treaties provide for free movement and natiserimination on the
grounds of nationality in the provision of goodsdaservices. The Treaties express
these provisions as broad principles. Procuremarttives adopted by the EU set out
in law what Member States must do in exercisinggtblic procurement function to
give effect to the principles of the Treaty andréalise the benefits of the Internal
Market.

Revision of Directives

6.2 A revision ofthe EU public procurement Directives was completecently.
Three former public sector Directives for worksppglies and services have been
consolidated into one text. The revised Directivase 2004/17/EC, covering
procurement procedures of entities operating in utikties sector and 2004/18/EC,
covering procurement procedures of public sectatidso The Directives have been
adapted to modern market conditions by providing rfeeasures such as the use of
electronic means of procurement and tendering ¢epement), providing for
framework arrangements (see 6.24) and for morabilexprocedures for awarding
complex contracts, such as public private partnerghojects (PPPs), in the public
sector.

This section summarises the principal features amabvisions of the revised E
public sector procurement Directives. It does nottemnpt to provide a
exhaustive or detailed outline of their requirementnor is it a legal
interpretation of the obligations they impose. & essential that officials directl
concerned with placing contracts are familiar witlthe provisions of the

Directives. Informal advice may be sought from tReiblic Procurement Polic
Unit, Department of Finance (contact details arevgn in Appendix VII). For
large or complex projects, or in the case of cormtta with non - standard
features, legal or other professional advice should obtained if there is an
doubt about the correct procedures to be followed.

6.3  The Directives impose obligations on contractinthatities to:

* advertise their requirements in the Official Jolirofathe European Union
(OJEV);

* use procurement procedures that provide open andgarent competition;
17
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* apply clear and objective criteria, notified to afiterested parties, in
selecting tenderers and awarding contracts;

* use broadly based non - discriminatory technicat#jgations;

 allow sufficient time for submission of expressiafsnterest and tenders.

It is a legal requirement that contracts with eatid values above the threshéldst
out in the Directives (apart from some defined gxicms) be advertised in the OJEU
and that these contracts are awarded in accordaiite the provisions of the
Directives. Contracting authorities covered by thgblic sector Directive must also
ensure that most works contracts and related ssagntracts, which they subsidise by
50% or more, are awarded in accordance with thgigoms of that Directive. Any
infringement of the terms of the Directives canegnse to serious legal or financial
sanctions.

The EU Directives cover contracts for

Works - buildings and civil engineering contsac
Supplies - purchasing of goods and supplies
Services - all of the most commonly procured servicexluding advertising,

property management, cleaning, management consyljtéimancial and ICT related
services, (See Annex IIA and Annex IIB of the redgublic sector Directives).

Criteria for awarding contracts
6.4 Contracting authorities may choose to award cotdgran the basis of

* the lowest priced tender or

* the most economically advantageous tender (spagifyn addition to price,
various other criteria including running costs,vegng costs, level of after
sales service, technical assistance, technical tmesnvironmental
characteristics).

® The current value thresholds above which contraces subject to the Directives are set out in
Appendix |
18
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When a contract is being awarded on the most ecmatlgnadvantageous basis, the
notice or the tender documents msigte all of the criteria being applied in the edva

process, giving the relative weightings for eadgtedon. If it is not technically possible

to indicate criteria weightings in advance, theysimipe listed in descending order of
importance. New or amended criteria must not Weduced in the course of the
contract award procedure. If significant additiomébrmation or material is supplied to
a candidate, on request or otherwise, it must pplsd to all candidates.

Advertising in the OJEU

6.5 OJEU Notices must be drawn up in accordance \ighstandard forms set out
in EU Directive 2001/78/EC of 13 September 200Jmy revised version which will
be published onhttp://simap.europa.euthe EU public procurement website. For
economy and efficiency, contracting authorities strengly advised to publish their
notices online viavww.etenders.gov.ier http://simap.europa.euhere is guidance for
users in completing online publication on both wigss

If forwarding notices manually the standard formasmbe used. Théorms can be
downloaded, completed electronically (in Word fotpand emailed to the Publications
Office. The gmap website has a FAQs section which provides comprehen
information on the procedures involved in publighimotices.

6.6  Advertisements in the OJEU should also be publstn theetenderswebsite.
This will be done automatically gtenderss used for online OJEU publication. They
may be supplemented by advertisements in the radtioedia to ensure the widest
possible competition for the contract. However,ioral advertisements must not
appear before the date of dispatch to the OJEUnaunt not contain any information
additional to that in the OJEU advertisement. Whaupplementary national media
advertising is considered necessary, contractitigosities are advised, in the interests
of economy, to place abbreviated notices in theianexlerring interested parties to the
OJEU notice and / or to tletendersvebsite for full details.

Prior Information Notices (PINs) and Buyer Profiles

6.7  Contracting authorities with an aggregated pramer requirement in excess
of €750,000 for any product area of supplies oegaity of services are encouraged to
publish an annual notice called a Prior Informatidotice / Prior Indicative Notice
(PIN) in the OJEU. The PIN is normally submitteglthe contracting authority at the
start of the budgetary year and sets out the cagsgof products and services likely to
be procured during the year.

19
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Contracting authorities are also encouraged toiglutibuyer profiles’ on their websites
with general information on their procurement regoients and to publicise the
existence of these profiles in a PIN.

Insertion of a PIN does not commit contracting auties to purchasing or proceeding
with a project if circumstances change. It is ineth as an aid to transparency and is for
the benefit of suppliers. Publication of a PIN pisna contracting authority to reduce
the minimum time for tendering if the PIN, with thecessary amount of information
specified, has been dispatched to the OJEU at ¥adhys before, and within twelve
months of, dispatching the contract notice (seé 6rl‘Time limits for Replies’).

Contract Award Notice

6.8 It is a requirement that contracting authoritgsblish certain information on
contracts awarded (or framework agreements condjuaighin 48 days of the award in
the OJEU. Particulars, including the type of cottiréhe procedure and award criteria
used, the number of tenders received, the nameeafuccessful tenderer, the value of
the contract or the range of tender prices, justifon for the negotiated procedure, if
used, are published. The necessary informatiorbeasubmitted online to the OJEU or
electronically on the standard ‘Contract Award Neti

Common Procurement Vocabulary

6.9 The Common Procurement Vocabulary (CPV) is a ilasson code
developed by the EU Commission to describe thousafidypes of works, supplies
and services. It is being adopted as the offiaalecfor classifying public contracts and
is maintained and revised by the Commission as etsudkvolve and develop. The CPV
can be accessed on thip://simap.europa.ewebsite and the appropriate code should

be used for describing the subject of the cont@ttthe standard forms when
advertising in the OJEU.

Thresholds

Any contract placed by a public body over the firal threshold set out in the

Directive must be processed and awarded in accoogawith the procedures o
the Directive, unless it is covered by a clearlyided exception

6.10 The thresholds applying from 1 January 2010 t®8tember 2011 are set out
in Appendix I. The thresholds in the Directives eggised by the Commission, under
the terms of the Directives, at two-yearly intesvallThe revised thresholds are
published on the EU procurement webkitig://simap.europa.eand the national
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procurement websitevww.etenders.gov.ieThe Department of Finance will notify
Departments of these changes as they occur.

Estimation of contract values

6.11 Estimation ofcontract values for OJEU publication purposes nbestealistic.

If a contract, not advertised in the OJEU, attraeisders in excess of the EU
thresholds, there is a risk that the award coulduigect to infringement proceedings.
In such an event, a contracting authority wouldreguired to justify the original
estimation.

No project or purchase may be sub-divided to prei@oming within the scope of the
Directives. Where a project or purchase invohegsasate lots the value of all lots must
be included in estimating the value of the contract

Priority and Non — Priority Services

6.12 Under the procurement Directives, services areddds into two categories
described as 'priority’ and 'non-priority’ servi¢sst out in Annex IIA and Annex IIB of
the revised public sector Directive). The two categs of services are listed in
Appendix IIA and Appendix 1B of these guidelines.

The 'priority' services are subject to the fullypstons of the Directive. In the case of
'non-priority’ services, the requirement is thatyttshould be awarded without using
restrictive technical specifications. For examplee tuse of specifically branded
products should be avoided. In addition, information ‘non-priority’ contracts
awarded should be notified to the Commission in fimen of an Award Notice,
indicating whether the notice should be publishedhe OJEU. The purpose of this
provision is to help determine whether some oroélthose services might be made
subject to the full provisions of the Directiveaatuture date.

While the full procedures of the Directives do apply to the award of contracts for
‘non — priority’ services, the European Court haked that Treaty principles such as
non - discrimination, transparency, freedom of nmoget and freedom to provide
goods and services must be observed. This impliesquirement to advertise such
contracts of significant value to a degree whidbved parties in other Member States
the opportunity to express an interest or to subeniders.
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Diagram 2 Steps in conducting a Competitive Processdaotracts above EU
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Tendering Procedures
6.13 The revised EU public sector Directives permitrftendering procedures:-

0] Open. Under this procedure all interested parties mapnsu tenders.
Information on tenderers’ capacity and expertisg b sought and only the tenders of
those deemed to meet minimum levels of technicdlferancial capacity and expertise
are evaluated. If there are minimum requiremenssimportant that they be made clear
in the notice or the request for tenders (RFT)voicaunqualified bidders incurring the
expense of preparing and submitting tenders.

(i) Restricted. This isa two-stage process where only those parties whet me
minimum requirements in regard to professionakchhical capability, experience and
expertise and financial capacity to carry out gqmtoare invited to tender.

» As afirst step, the requirements of the contragctinthority are set out through
a contract notice in the OJEU and expressions t&rast are invited from
potential tenderers. The contract notice may irtditiae relevant information to
be submitted or the information may be sought videtailed questionnaire to
interested parties.

» The second step involves issuing the complete Bpmodons and tender
documents (RFT) with an invitation to submit tersdenly to those who possess
the requisite level of professional, technical aficlncial expertise and
capacity._It is important to note that, as a b&sigre - qualifying candidates,
only the criteria relating to personal situatiomahcial capacity, technical
capacity, relevant experience, expertise and cagnpgtof candidates set out in
the revised Directive (Articles 45 to 48 of 2004HE@8) are permissible. The
European Court of Justice and the EU Commissioe haled clearly on this

Contracting authorities may opt to shortlist quedif candidates if this intention is
indicated in the contract notice and the numberamge of candidates indicated.
Shortlisting of candidates who meet the minimumli§oation criteria must be carried
out by non - discriminatory and transparent rulesl ariteria made known to
candidates. The Directives require that a numbdficent to ensure adequate
competition is invited to submit bids and indicateninimum of five(provided there is
at least this number who meet the qualificatioteaa) and up to a total of 20

(i)  Competitive Dialogue.This is a procedure, introduced under Article 2%he
revised public sector Directive 2004/18/EC, desijteeprovide more flexibility in the
23



Public Procurement Guidelines — Competitive Process

tendering process for more complex contracts, xangle public private partnerships
(PPPs). Contracting authorities must advertiser trexjuirements and enter dialogue
with interested parties, (pre — qualified on thensabasis as for restricted procedure
described at 6.13 (ii) above). Through the procetdialogue with a range of
candidates, a contracting authority may identif\aagements or solutions which meet
its requirements. Provided its intention is indéchtin the contract notice or in
descriptive documents supplied to candidates, &racimg authority may provide for
the procedure to take place in successive stagesder to reduce the number of
solutions or proposals being discussed. The remluctiust be achieved by reference to
the award criteria for the contract.

In conducting the dialogue, contracting authoritiesst ensure equality of treatment
and respect for the intellectual property rightsatffcandidates. When satisfied about
the best means of meeting its requirements, thiaiimg authority must specify them
and invite at least threeandidates to submit tenders. The most econoryicall
advantageous tender will then be selected. Aspddisnders may be clarified or fine
tuned provided that there is no distortion of cotitjpe or discrimination against any
tenderer.

(iv)  Negotiated. This is an exceptional procedure, which may be wsdd in the
limited circumstanceset out in Articles 30 and 31 of the revised puldictor
Directive There are two types of negotiated procedure:

(a) Contracting authorities advertisand negotiate the terms of the contralis
process should normally involve the submissionoomfal tenders by at least three
candidates (pre-qualified on the same basis athéorestricted procedure described
at 6.13 (ii) above, provided there are at least thimber who meet the minimum
qualification criteria) with negotiation on finanms in a competitive process. This
procedure may be used mainly:

* where the nature of the requirement does not pexveitall pricing;

* where it is not possible to specify requirementsaf@ervice with sufficient
precision to enable tenderers to respond with grieaders;

* where an open, restricted or competitive dialogwecgdure has not
attracted acceptable tenders.

(b) Contracting authorities negotiate, without adverigs the terms of the contract
directly with one or more partiedThis is a departure from the core principles of
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openness, transparency and competition and isyaex@eptional procedure. The
main instances where this procedure may be used are

* in cases of extreme urgency;

* when, for technical or artistic reasons or duehi existence of special or
exclusive rights, there is only one possible sugmr service provider;

* when an open or restricted procedure has not ttraappropriate tenders
(provided all those who submitted tenders are ohilin the negotiations
and the specifications of the requirement areaiteted substantially);

* extension of existing contracts and repeat cordgrattbject to certain
conditions;

» for the purchase of supplies on particularly adagabus terms, from either
a supplier definitively winding up a business og teceiver or liquidator of
a bankruptcy, an arrangement with creditors orlaimmegal or regulatory
procedure.

Contracting authorities should ensure that the ipeeccircumstances justifying
negotiation, as set out in the public sector Divegtexist before deciding on the use of
this procedure. It should be noted that definitiafisexceptions’ and ‘urgency’ are
strictly interpreted by the Commission and the @auFactors giving rise to urgency
must be unforeseeable and outside the controleotdimtracting authority. Where one
of these exemptions is invoked, the contractindp@nity must be able to justify the use
of the exemption. Candidates must always be treddédly and objectively in
negotiations.

Time-limits for Replies

6.14 Minimum time-limits are set down for the differestages of the particular
contract award procedure chosen. In all casestitines specified in days relate to
calendar days. When fixing the timescale for sutingt expressions of interest /
requests to participate or tenders, contractindpaities should take account of the
complexity of the contract and allow sufficient &nfor submitting the necessary
information and preparing tenders.

The mainminimum time-limits, which are reckoned from the date fpditching the
notice to the OJEU, are as follows.
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Open Procedure
» for receipt of tender$2 days

» if a PIN has been published (see 6.7 above): &nargl rule the minimum time
may be reduced t86 daysbut in no circumstances less ttzhdays

Restricted, Negotiated and Competitive DialoguecBdures
» for receipt of expressions of interest / requesisarticipate:37 days
» for receipt of tenders under restricted procedut®sdaysfrom date of issue of
invitation to tender;

» if a PIN has been published: as a general rulertimemum time for receipt of
tenders under the restricted procedure may be eedt@w36 daysbut in no
circumstances less tha®2 days (no reduction in times for receipt of
expressions of intergst

* Under a negotiated procedure or in competitiveodjaé the time allowed for
receipt of tenders may be agreed between the pantielved.

Where genuine urgency renders these time limits impracticable, shortaretiimits
may be applied as follows

» for receipt of expressions of interest, not leanth5 daysfrom the date of
dispatching the notice and

» for receipt of tenders, not less thad daysfrom the date of issue of invitation
to tender.

Electronic / online transmission minimum times for responses may be reduced where
contract notices are transmitted electronically ttee OJEU and all tender
documentation is made available electronicallydocadance with the provisions of the
revised Directives. The reduction can be up to muative 12 days, reflecting the
potential for time saving if up - to - date tectogital methods of communication and
transmission are used at the various stages opribmess. Conditions for availing of
these potential time reductions are set out inchet88 (5) and (6) of the revised public
sector Directive.

* The use of the urgent procedures, or acceleratarbgures, as referred to in the Directives, must be
justified and have been caused by unforeseeableseuatside the control of the contracting autlyorit
The EU Commission and ECJ interpret ‘urgency’ v&nictly. Delay or inaction on the part of the
contracting authority is not sufficient reason &pplying exceptional procedures.
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Issue of Documents

6.15 Responses to requests for information, requestsefater documents and other
supporting documentation (if not made availabletetmically) must be issued without
delay and in any event within a maximum of six daysthe request. Additional
information, requested in good time, must be issateldast six days before the latest
date for receipt of tenders. In order to avoid mgviunfair advantage, additional
information supplied to one party in response teeguest should be supplied to all
interested parties if it could be significant i ttontext of preparing a tender.

Receipt and Opening of Tenders

6.16 Contracting authorities should ensure that prgpecedures are in place for
opening tenders to prevent abuse or improprietthiat stage. All tenders should be
opened together as soon as possible after thend¢ésd latest time and date set for
receipt of tenders. Internal procedures should iregihat opening of tenders takes
place in the presence of at least two officialthef contracting authority. The procedure
adopted should ensure that, in the case of anyisphere is a clear and formal
independently vouched report of the tenders redeivieenders received after the
closing time for receipt of tenders should not beepted.

Clarification of Tenders

6.17 Contracting authorities may seek additional infaiiorain clarifying submitted
tenders. However, substantive alterations to bitds the deadline for submission has
passed are not permissible under the open oratestrprocedures. In particular, any
adjustment to price which could improve the contpeti position of a bid is not
permitted.

Evaluation of tenders and award of contract

Evaluation of tenders should be carried out by aitably competent team. Th
evaluation and award process must be demonstralidjective and transparen

and based solely on the published criteria. Thishisst achieved by the use of
scoring system based on all the relevant weightedteda, indicating a
comparative assessment of tenders under each cater

6.18 Theevaluation process for tenders above EU threshwiltie similar in many
respects to that for larger projects below thredhalescribed at 5.8Examination of

® In regard to the open and restricted proceduhesEtU Council and Commission has stated thdt
negotiations with candidates or tenderers on funelatal aspects of contracts, variations in which are
likely to distort competitiorin particular on prices, shall be ruled out”.
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tenders should be carried out by a team with tliessary competence. The team may
include independent representation. Tenders which mbt comply with the
requirements specified in the RFT should be regecte

The evaluation and award process must be demohsbthjective and transparent and
based solely on the published criteria. Price shbel evaluated exclusive of VAT.

(i) Where price is the sole criterion, the contradl be awarded to the lowest priced
bid complying with the specified requirements.

(i) Where ‘most economically advantageous tendethe basis, the contract must be
awarded to the tender which best meets the relesréptia. In addition to price they
will include other criteria relevant to the subjettthe contract. For example, they may
include running costs, servicing costs, level aémagales service, technical assistance,
technical merit, environmental characteristics. €heeria, with the relevant weighting,
will have been pre — established and made knowhetdéenderers, either in the contract
notice or the tender documentation (RFT) as seab6i4.

Tenders must be evaluated objectively and transpigragainst the published weighted
criteria. Objectivity and transparency is best aebd by the use of a scoring system or

marking sheet based on the weighted criteria, &ioig a comparative assessment of

tenders under each criterioifhe scoring system must include price and nduk/éor

money’ or ‘cost effectiveness’ as a specific crder Value for money / cost

effectiveness / economic advantage is largely titeame of the completed evaluation.
(See Appendix Il for sample of a basic scoringteyg. The criteria may be sub
divided for the purpose of scoring if it assistdha evaluation but this must not involve
a departure from the pre - established criteriavagidhting.

6.19 Under the restricted procedure, care should bentdk ensure that the pre-

gualification criteria are not used inappropriatéty the tender evaluation process.
Tenderers will be deemed to have met the minimuguirements in regard to their

capacity to perform the contract. Therefore, dateelating to past experience and
track record of the company will not feature at évaluation stage. Tenders should be
assessed solely on the basis of how they meetwhedecriteria related to the actual

project (See also 6.13 (ii) above).

6.20 In open or restricted procedures, the most conipetior advantageous

tenderers are frequently asked to make a presemtani their proposals for technical or

consultancy projects. These presentations are aseth aid to understanding and for
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purposes of elaboration and clarification. Any diple with tenderers that could be
construed as "post tender negotiation” on priceresult in significant changes to
criteria or tender specifications, is to be avoid&lich negotiations, outside the
exceptional and clearly defined circumstances wkéfeules permit, could contravene
the EU procurement Directives.

Abnormally Low Tenders

6.21 A tender which might be regarded as abnormally loay not be rejected
without investigation and consideration of the valg elements that gave rise to a
particularly low bid. Such elements might include ianovative technical solution or
exceptionally favourable conditions available te tenderer. The tenderer should be
given the opportunity to explain the basis of teder.

Tax Clearance

6.22 Before a contract is awarded, the successful tendeust hold a valid Tax
Clearance Certificate from the Revenue Commissgn@&evenue provides an
online verification facility to allow third partycaess to the applicant’s tax
cleared status. This secure facility can only teeased with the permission of
the applicant, who will quote the customer numbedt tax clearance number,
which appear on the certificate. Access to théenlerification can be located
at www.revenue.i¢'What can | do online”, “Tax Clearance”. Therenig need
for the applicant to produce the original certifecéo confirm his/her tax-cleared
status. (Refer to Section 4.3 for further details)

Notifying Tenderers
6.23 All tenderers must be informed of the result ofadering process without

delay. (See section 7 on obligationsnotifying tenderers and section 8 on voluntary
debriefingof unsuccessful tenderers)

Framework Agreements

6.24 The revised public sector Directive provides fdrafework agreements”
under which contracting authorities enter into agements with suppliers or service
providers to supply goods or services under agoeedlitions for a period of time,
normally not more than four years. Under these eagents, some elements of the
requirement, for example quantity, price, precisedpct specification, will generally
not be fully established at the start of the age@mAdvertising for framework
agreements should set out the precise nature oprbypeosed procurements to the
highest degree possible.
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Framework agreements can be with one supplierraiceeprovider, selected following

a competitive process, to fulfill orders or suppgrvices over the period of the
agreement. Alternatively, they may be with a numiifeat least three) pre - qualified
suppliers or service providers. In the latter casegntract may be awarded to one party
to the agreement if the terms of the agreementesmify or a contract may be the
subject of a sub - competition between partiebéditamework agreement.

The fundamental requirement is that non — discratwiry and transparent competition
prevails in establishing framework agreements andwarding contracts on the basis
of such arrangements. The provisions of the revidieective (Article 32) are designed

to ensure this. Framework agreements may be useteduirements under the EU

thresholds.

Utilities Sector

6.25 Separate procurement Directives cover the puldictos and the utilities
sector. The revised utilities Directive 2004/17/&gvers entities operating in the water,
energy, transport and postal services sectorsvaterisector entities which operate
under special or exclusive rights in the utiliteector are also covered by the utilities
Directive. Most features of the Directives are comnnto both sectors. However, the
utilities Directive provides more flexibility in telering procedures, reflecting the more
commercial remit of the entities it covers. For rapde, higher thresholds apply to
supplies and service contracts under the utilfigective (see Appendix I) and there is
wider scope to negotiate contracts. Therefore anfumtitive dialogue” procedure is not
considered necessary.

Under the utilities Directive there is a facility establish lists of qualified candidates
under specific conditions relating to openness raguilar advertising for admission to
the lists. Entities in the utilities covered aret mequired to advertise individual
contracts where a qualification system has beeabksthied and is used in accordance
with the terms of the utilities Directive.

The utilities Directive provides for the removals#ctors as and when markets become
sufficiently liberalised.

Government Procurement Agreement of WTO

6.26 The Government Procurement Agreement (GPA) is andbragreement

concluded by a number of member States of the Winddle Organisation to observe

an open and non - discriminatory public procurenyaslicy and practice among its

signatories. The EU and its Member States, as aglthe major economies of the
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United States, Canada, Norway, Switzerland, Jagarea, Hong Kong (China) and
Singapore are among the signatories giving a sogmf global dimension to the public
procurement regime.

Under the GPA, signatories undertake to give etyeatment and equal opportunity to
suppliers and service providers from other signaftates. Candidates and tenderers
from other signatory States have the same rightsas® from EU Member States. The
provisions of the EU Directives and of the GPA atesely harmonised, therefore
compliance with the Directives ensures complianitk the GPA.

However, there are some very slight differencesoverage. The GPA does not apply
to some contracts. The principal exceptions areiceicontracts of public bodies for
research and development and contracts placedthlig®iin certain utility sectors (i.e.
gas, heat, oil and railways), which are coverethieyEU Directives only.
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Notifying Tenderersand Disclosure of Information

This section provides information on the obligatoof contracting authorities in
notifying unsuccessful tenderers and providing fimation on public contracts covered
by the EU procurement Directives. Section 8 offgemeral guidance on voluntary
debriefingof unsuccessful tenderers.

EU Remedies Directive and ECJ Case Law Obligations

7.1 Unsuccessful candidates and tenderers for anyicpobhtract should

be informed of the results of their candidatureadiendering process without
delay. Recent case law of the European Court sticii(ECJ) has interpreted
the EU Remedies Directives as requiring that ursssfal tenderers for
contracts covered by the EU procurement Directivest have the opportunity
to have a contract award decision rescinded if tiights have been infringed or
an award decision is deemed unlawful (Alcatel -e32s31/98).

7.2 This requires that unsuccessful tenderers_forraots covered by the EU
Directives be notified promptly of the outcome of a tenderprgcedure and that a
contract is not formally awarded before an intendiring which an unsuccessful
tenderer can seek a review of the decision if &bés that the process has been unfair
or unlawful, has elapsedS¢e sample notification at Appendix IV which suggasl4
calendar day interval, or seven calendar days mdhse of a contract advertised under
an accelerated procedure due to urgencihis implies that any notification to the
tenderer deemed successful during this interval imeiprovisional and not constitute a
contractual arrangementSée sample notification at Appendix)®.V Tender
documentation should include a statement indicating need for an appropriate
interval after the award decision is notified amddoe a formal contract is put in place.

® Ireland’s transposition of the Remedies Directicesrently provides that a contract award decision
may be rescinded by the Courts at any time. Howemeithe basis that a Court will be inhibited from

rescinding a decision of a contracting authorityaiformal contract is in place, the EU Commission
interprets the ECJ “Alcatel” judgment as requirengstandstill period” between the award decisiod an

the signing of a contract.

An appropriate legal provision to this effect isremtly being considered in consultation with thifice

of the Attorney General. Observing the notificatifmocedure set out here should fulfil the termshef
ECJ judgment and any legal provisions that mighintbleduced. Any substantive change will be notifie

in future guidance on Remedies and Infringementgxiares or an updated version of these guidelines
which can be accessed ewww.etenders.gov.ie
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Disclosure of Information — Other Directive and FOI Provisions

7.3  Proposals in a tendering process are normally dtgxhndn a confidential basis.

In order to preserve the integrity of the procesd & respect the commercial and
competitive positions of tenderers, details of sgsdnust be kept confidential at least
until the evaluation process is concluded. Aftee taward of a contract certain

information must be disclosed. Under the publiccporement Directives, contracting

authorities are required to provide certain infotiota on contracts above the EU
thresholds. Two particular provisions on disclosoféenformation in the procurement

Directives require that:

* any eliminated candidate or tenderer who requéstaust be informed
promptly (within 15 days) of the reasons for regmet and of the
characteristics and relative advantages of theesistal tenderer as well as the
name of the successful tenderer

e certain information on the contract awarded (ormiesvork agreement
concluded), including the name of the successfatractor(s) and the price,
or range of prices, paid, must be submitted foripation in the EU Journal
not more than 48 calendar days after the awara ififormation must be set
out in accordance with the relevant model notiageard to the Directives.

However, information may be withhefcom publication if release

* would impede law enforcement or would otherwisecbetrary to the public
interest,

* would prejudice the legitimate commercial interestd particular
undertakings or

* might prejudice fair competition.

Report on Contracts Awarded

7.4 For contracts above EU thresholds a contractinigoaity is required tgrepare

a written report containing fundamental informati@as outlined in Article 4®f the
public sector procurement Directive 2004/18/ECtlmaward procedure adopted. This
report, or the main features of it, may be requebtethe EU Commission at any time.

Freedom of Information

7.5 Freedom of Information (FOI) legislation applies & wide range of public
bodies and information may be requested on rea@ldsing to a tendering procedure
of a contracting authority covered by the FOI Ad@ertain records may be exempt
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from the provisions of the Act on grounds of coefitlality or commercial sensitivity.
Tenderers are normally requested to indicate, sugbporting reasons, any information
included with their tenders which they wish to begarded as confidential. A
contracting authority’s deciding officer will northa consult with a tenderer before
deciding on whether to disclose such informatioricat of an FOI request.

However, no category of tender related recordsiligest to either release or exemption
as a class. Therefore each record must be exanoneits own merits. A general
summary of the Information Commissioner’s viewstbe treatment of tender related
records is given at Appendix VI for information.
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8. Voluntary Debriefing of Unsuccessful Tenderers

8.1 Apart from observing the legal obligations wheiee tprovisions of the
procurement Directives apply, where contracts avarded on the basis of the most
economically advantageous tender, it is good prad¢t adopt a voluntary constructive
policy on de-briefing unsuccessful candidates.slreacommended that unsuccessful
tenderers be given an objective assessment of tmparative strengths and
weaknesses of their tenders having due regardnonescial sensitivity and the need to
avoid compromising the rights or competitive sitoiatof other tenderers. There are
important benefits from giving constructive feedb#m unsuccessful bidders.

For contracting authorities it can
» identify ways of improving the process for the fgtu
* encourage better bids in the future
* help establish the public sector as a fair, opehedhical buyer and
* encourage continued participation by suppliers tipiomotes competition.

For tenderers it can
* generate confidence and reassurance about theiiyteigthe process
* help improve future performance
* help them understand and operate the differentepitoes and practices that
might apply in the public sector.

It should also be borne in mind that voluntary lisare of information can avoid the
need for recourse to formal measures such as #wdé&m of Information Act or EU
Remedies Directives.

Small Procurements

8.2 At a minimum, unsuccessful candidates and tenslsteyuld be informed of the
outcome of their application or tender. It is gqudctice to give tenderers the reason
for the unsuccessful bid by reference to theirtnetaperformance under the relevant
evaluation criteria used in the competition, forammple, uncompetitive on price.
Subject to being satisfied as to the identity of tenderer, feedback by telephone
should normally be sufficient for smaller procurerse
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Larger Procurements

8.3  For larger contracts, for example contracts ab&26,000 for services or
supplies (the value above which a more formal p®ds recommended), contracting
authorities should offer unsuccessful tenderersortunity of a debriefing meeting.
The time and resources to be devoted to debrigitigely to be reduced if contracting
authorities provide as much information as possibl¢he notification of the award
decision. The sample notice at Appendix IV, or esi@ adapted as appropriate for sub
EU threshold contracts, may be suitabléhe notification should include the name and
details of the person to be contacted about dehgiefn practice, subject to being
satisfied as to the identity of the tenderer, maaguests may be satisfied by telephone
feedback.

8.4  Where a more formal or personal debriefing is megl) a structured approach
for the debriefing should be adopted. It would badent to have at least two officers
from the contracting authority in attendance ambge of the proceedings kept for the
records. The process should address the supplifes against the evaluation criteria.
It should focus on the relevant strengths and wesses of the tender without being an
explicit comparison between the supplier’s offed &ne successful offer, or any other
offer.

8.5  Care should be taken to ensure that informatiarh @s the identity of other
tenderers, the prices or pricing strategies of roteederers or information that could
compromise the competitive situation or infringes timtellectual property rights of
others, is not disclosed. However, in this regaghould be borne in mind that certain
information about the successful tender, the pliceexample, may be in the public
domain. The Freedom of Information principles oe tlisclosure of records relating to
a tender competition summarised by the Informa@mmissioner, reproduced at
Appendix VI, may also be relevant.

8.6  The debriefing should not be a forum to debateptioeess of how tenders were
evaluated or discuss the merits of the award detisConstructive and effective
debriefing will be very much assisted if clear, attjve criteria for qualification and

award of the contract have been pre — establishé@pplied objectively. In general if
there has been an objective and properly condutdedering process, an open
constructive debriefing should provide reassurdaassuccessful tenderers.
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9. Glossary of Terms

Contracting Authoritya Government Department or Office; local or regicauthority;
any public body, commercial or non commercial; bssdiary or body established by a
public body; any institution or entity funded lahg&om public funds.

Public Contract a contract for the provision of works, supplies services to a
contracting authority. It includes all procurememtst just those which are undertaken
on the basis of a full tendering process and fosiading of a contract

RFT (Request for Tendersall the documentation related to the tenderimrcess. It
normally includes a general overview of the tendequirements, a detailed
specification of requirements, the format and stmecfor submission of tenders, how
tenders will be examined and the criteria on whiofy will be evaluated, and some
general conditions of tendering. The RFT shouldnadly include a set of conditions
for a contract which will be concluded with the sessful tenderer.

Direct Tendering (sometimes referred to as restricted or selectamdering) a

tendering process where a number of suitable attons suppliers or service providers
are invited to submit tenders for contracts beloW Ehresholds without public

advertising.

Restricted Procedurea procedure under EU procurement Directives walner
expressions of interest are invited through a eaticthe OJEU (and other appropriate
media) and only those who meet certain qualificatiateria are issued with the full
tender documentation and invited to submit tenders.

Qualification Criteria exhaustive criteria (set out in Articles 45 to dBDirective
2004/18/EC) to be used in pre-qualifying / pre-siédhg candidates who are invited to
submit tenders. The criteria relate to a candidptegessional conduct and standing,
professional or technical expertise, financial oor@mic standing, general capacity
and competency, i.e. criteria which relate to adadate’s character and capability to
perform a particular contract. Proposals in retatma particular project are not sought
and are not a consideration at this stage.

Award Criteria : criteria, set out in tender documentation, oriclwitenders will be

evaluated and the award of the contract will beebase. relating to how a tenderer
addresses and proposes to perform or deliver tjgetatf the contract and at what cost.
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10. Frequently Asked Questions

To whom do the public procurement guidelines andes apply?

They apply to procurement by all public sector lesdi such as Government
Departments / Offices, local and regional authesitihealth authorities, commercial
and non-commercial State bodies. Also, most wornkd eelated services contracts
awarded by a private entity, which are subsidisé® ®r more by a public body, are
covered by the EU Directives if they exceed thethtdsholds. Contracts below the EU
thresholds which are funded or part-funded fromliputunds, awarded by private
sector entities, should, as far as possible, bedegain accordance with the national
guidelines.

When do | have to tender for the purchase of supgliand services?

The basic principle of public procurement is thegre should be a competitive process.
The type of process will depend on the value artdraaof the requirement. Section 5
of the guidelines indicates procedures that mightiged for lower value requirements,
i.e. below EU thresholds.

There is a legal obligation to tender for contraaiteve EU thresholds (for thresholds
see Appendix | of these guidelines) and award threaccordance with procedures set
out in EU public procurement Directives.

Can | invite parties to tender directly?

Yes. Particularly suitable suppliers or serviceviders may be invited to compete for
contracts below EU thresholds. A number sufficientensure adequate competition,
selected on an objective and non-discriminatoryshbasould be invited to tender (see
Section 5 of these Guidelines). It is also accdptab supplement advertising by
issuing details of a competition directly to pawtar suppliers or service providers after
publication of notices.

Must requests for tenders be advertised in nationalvspapers?

It is not obligatory to advertise in national neapprs. There is a legal obligation to
advertise contracts above the EU thresholds inGBEU. All public contracts above
€25,000, and some below this value, should be shédi onetenders.gov.ie This
website is the main point of reference for entitigerested in public sector contracts. If
newspaper or other media advertising is considassgssary it is recommended that
an abbreviated notice be published referring tbdetails on thetenderssite.
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Why the €25,000 threshold for advertising on etersfe

This is not intended to be prescriptive; it is i@ guide for contracting authorities.
In recent experience, contracting authorities fodinat notices for many relatively

small requirements published on the website wereiviang very large responses. This
resulted in disproportionate administrative costy fontracting authorities in

processing a large number of bids and for largebmreof tenderers preparing bids.

If the number of suppliers in the market is unknpanknown to be relatively small, it
is recommended that requirements below €25,00bksped on the website to ensure
adequate competition, and opportunity for supplerd service providers.

Is there a list of contractors/ suppliers/ servipeoviders used by public bodies?
There is not one central list. Many public bodiewé lists from which they invite
submission of tenders for requirements below El@gholds. Contracting authorities
who maintain lists generally advertise and invipplecations annually but application
may be made directly at any time to the relevanpddenent/Office, Government
Supplies Agency, local authority, health authoeity.

Is there a minimum time to be allowed for the sulssion of tenders?

For contracts below the EU thresholds there arprascribed time limits but sufficient
time must be allowed for preparation and submissiotenders. The complexity of a
project and other relevant factors relating topgheparation of tenders should be taken
into account.

How do | prepare a Request for Tenders (RFT)?
A sample RFT can be viewed etenders.gov.ie Contract notices on the website will
also have tender documentation attached which easielved for guidance.

What is theGCC?

The GCC (Government Contracts Committee) is a cataendf Procurement Officers
from central Government Departments and agenciegchwimave a significant
procurement function or have responsibility for kppcurement sectors. It examines
and considers procurement issues and assists fiatBent of Finance in formulating
procurement policy, drafting guidelines and promgtbest procurement practice.

Do | need GCC approval to award a contract?

No. The procedure whereby certain contracts of @e@overnment Departments and
Offices had to be submitted for GCC approval idaegd by a new procedure outlined
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in Department of Finance Circular 40/02. Contragtauthorities outside the Central
Government sector may have their own internal agdnorocedures.

EU Directives

What are procurement Directives / thresholds

Public procurement Directives are EU rules whiclpase legal obligations on public
bodies (contracting authorities) in Member Statesadvertise contracts for works,
supplies and services, above certhiresholds in the Official Journal of the EU. The
Directives set out procedures for awarding congradesigned to ensure open,
transparent and fair competition. The relevantshoéds are set out in Appendix I.

Are there any exemptions from the Directives?

The vast majority of public contracts above thevaht thresholds are subject to the
provisions of the EU public procurement DirectivEélere are very limited exceptions,
for example in the area of Defence and State dgci@ome services, annexed to the
Directives and listed in Appendix [IB, are not sedijto the full provisions of the
Directive and advertising in the OJEU is not oligg. However, it is national policy
to advertise such contracts of significant valugpat of a competitive process. They
must also be awarded in accordance with EU Tredhciples of transparency (this
implies appropriate advertising), non — discrimimaton the grounds of nationality,
freedom to provide services, freedom of establisitme

How do | get my contract notices / advertisementbished in the OJEU?

Contracting authorities are strongly advised to lighbtheir notices online via
etenders.gov.ier the EU public procurement webdiitiép://SIMAP.europa.eurhere is
guidance for users in completing online publicat@mm both websites. If forwarding
notices manually there are standard forms whichtrbesused. Thdorms can be
downloaded, completed electronically (in Word fothand emailed to the Publications
Office. (SIMAP has a FAQs section which provides comprehensifegnration on the
procedures involved in publishing notices).

The OJEU form requires that the language or langueg in which tenders can be

drawn up be indicated. What should | indicate here?

Responses must be accepted in one of the offarjuage of the EU, for example
English. However, under national policy, resporisethe Irish language must also be
accepted; therefore the indication must normallyrisé or English.
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Is publication of a Prior Information Notice (PIN)in the OJEU mandatory?

Under the revised Directives publication of a P#Nnbt mandatory. However, where
estimated annual requirements are in excess of ,@J80for similar categories of
supplies or services, publication is encourageahnaaid to transparency and as a means
of enabling suppliers and service providers to @repin advance to tender for
upcoming contracts. Contracting authorities who lighba PIN with the required
amount of information can avail of shortened minimuimes for submitting
expressions of interest or tenders. A “purchasefilpt with the necessary amount of
information published on a website and notified aiarief notice in the OJEU fulfils
the same function as a PIN published in the OJEU.

My contract is urgent — do | have to advertise ihet OJEU and adhere to the

minimum times for responses set out in the Direes?

The Directives make provisions for negotiating atcact (without advertising) and for
accelerating an advertised procedure in urgent awrdeptional circumstances.
However, ‘urgency’ and ‘exceptional circumstanca® very narrowly interpreted by
the European Court and the EU Commission. The nost where resort to these
provisions is justified will be very rare and maxim care must be taken before
availing of them. The exceptional circumstances rfency must have been
unforeseeable and must not have arisen due todioyn ar inaction on the part of the
contracting authority.

Can | try to negotiate a better deal on a tendergerto get better value for money?
Post - tender negotiation is prohibited under Eldsas it diminishes transparency and
can give rise to abuses in the tendering procdss.system is designed to operate on
the basis that tenderers submit their most conmpetibid in response to the
specifications set out in an RFT.

Where contracting authorities cannot specify rezqagnts precisely enough allow the
submission of priced tenders, the rules permit use of a negotiated procedure.
Negotiation must be carried out on a fair basishwite highest possible degree of
transparency.

Is it possible to extend contracts?
It is possible to extend contracts in certain gmstances. The circumstances in which
extensions to contracts may be negotiated areuseh the EU Directives. As a general
rule the provisions confine extensions to 50% af triginal value of contracts.
Therefore contracting authorities should be prudet anticipate, as far as possible, all
potential requirements before advertising.
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What is the CPV?

The ‘Common Procurement Vocabulary’ (CPV) is a cdde describingworks,
supplies and services to be advertised in the OJHU.is available on
http://simap.europa.eu It can be best viewed or downloaded in ‘Excel’. €fidis a
link to thesimapsite on theetenders.gov.ieiebsite)

What is the GPA?

The GPA (Government Procurement Agreement) ismdbagreement concluded by a
number of member States of the World Trade Orgéioisaincluding the EU, to
observe an open and non - discriminatory publiccprement policy and practice
among its signatories. The provisions of the EUeBlives and the GPA are closely
harmonized. Almost all public contracts are covelsd the GPA. The principal
exceptions are service contracts of public boda@srésearch and development and
contracts placed by entities in certain utility tees (i.e. gas, heat, oil and railways),
which are covered by the EU Directives only. Thghtl variation in coverage gives
rise to the application of different thresholds, iadicated in Appendix | of these
guidelines.
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Appendices
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Thresholds (exclusive of VAT) above which advertisig of contracts in the Official
Journal of the EU is obligatory, applicable from_1January 2010 to 31 December 2011

Revised public procurement Directives simplify theeshold provisions by abolishing the two
tier system that existed under the former Direstivend the Government Procurement
Agreement (GPA) of the World Trade Organisation bypdounding the threshold values.

The main advertising thresholds with effect frordahuary 2010 to 31 December 2011 are as

follows:

Works

Contract Notice €4,845,000 Threshold applies to Government Departments anit€3ff
Local and Regional Authorities and other public ilesd

Supplies and Services

Contract Notice €125,000 Threshold applies to Government Departments anit&3ff

Contract Notice €193,000 Threshold applies to Local and Regional Authoritied public
bodies outside the Utilities sector.

Utilities

Works Contracts €4,845,000 For entities in Utilities sectors covered by GPA

Supplies and Services €387,000 For entities in Utilities sectors covered by GPA

" Thresholds are revised every two years. Completeugnto date thresholds can be checked on the Elicpu

procurement websitiettp://simap.europa.ewhich can be accessed via a linkatenders.gov.ie
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Appendix lIA

Priority Services (i.e. Services subject to the full scope of EUcprement Directives).

1. Maintenance and repair services

2. Land transport services, including armoured senvices and courier services, except
transport of mail and transport by ralil

3. Air transport services of passengers andtte&xcept transport of mail

4. Transport of mail by land (except by rail) dndair

5. Telecommunications services

6. Financial services (a) Insurance service8éking and investment services

7. Computer and related services

8. Certain Research and Development services

9. Accounting, auditing and book-keeping services

10. Market research and public opinion pollingvisss

11. Management consultant services and relateitesr

12. Architectural services: ngineering services and integrated engineering icasy
urban planning and landscape architectural serviedsted scientific and technical consulting
services; technical testing and analysis services

13. Advertising services

14. Building-cleaning services and property mana@# services

15. Publishing and printing services on a feeomtract basis

16. Sewage and refuse disposal services sanitmtidsimilar services
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Appendix 1B

Non-Priority Services (i.e. Services not subject to the full scope of Eld procurement

Directives : contracts must be awarded using nstrictive technical specifications and EU

Commission informed of award of contract).

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

Hotel and restaurant services

Rail transport services

Water transport services

Supporting and auxiliary transport services

Legal services

Personnel placement and supply servicesngiiiegmployment contracts)
Investigation and security services (excepioared car services)
Education and vocational education services

Health and social services

Recreational, cultural and sporting services

Other services
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management of a service.

Quality of
proposal for

Particular

providing service resources and Proposed
detailed at ? Management & skills being Cost of Total
Award [Section 2 (?) (?)]| service structure applied to the Timeframe providing marks
Criteria of RFT. proposed project for delivery service awarded
Total Marks
Available 70 30 30 20 50 200
Company A 60 24 22 12 30 148
Company B 60 30 27 15 45 177
Company C 45 15 12 15 50 137
Company D 55 22 25 14 40 156
Company E 50 25 16 15 35 141
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Appendix IV

[Contracts covered by EU DirectiveSample notification and offer of debriefing to
unsuccessfukenderers.

Tenderfor .......cccoeeevveeeninnnnn,
Dear ..(Company A, - similar letters to Companies C, D &)d

| refer to your tender in respect of the above @hdpplicable your presentation ofite)
| regret to inform you that your tender is not thest economically advantageous tender.

The formal award of the contract to the succedsfudlerer will not take place before .....
(14 calendar days from date of notification — orese\days in the case of an urgent or
accelerated procedujet the earliest.

* Relevant marks awarded against each of the awrétetia are as follows:

Maximum Marks Marks
Award Criteria marks awarded to | awarded to
available your tender | successful
tenderer
Quality of proposal for providing service)
detailed at ?Section 2 (?) (Fof RFT 70 60 60
The management and service structure,
proposed 30 24 30
Expertise and skills of personnel proposed 30 22 27
for providing the service required
Timeframe for delivery 20 12 15
Proposed cost of providing service 50 30 45
Totals 200 148 177

* [As an alternative to providing marks awarded, atcacting authority may consider it more appropriate
to give reason(s) why a tender was unsuccegssful

If you are interested in further feedback as to wbyr tender was unsuccessful, you may
contact the undersigned. | would like to take tpgortunity to thank you for responding
to the request for tenders and wish you succegifuture.

Yours sincerely
Name

Title

Telephone: e-mail:
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[Contracts covered by EU Directive®rovisional notification to successfidndere}.

Tender for .....cccceeveeveeeeeennnn.
Dear ..(Company B)

| refer to your tender.in respect of the above. N#ge now conducted our evaluation of
tenders and, at.this stage, | am pleased to infamthat your company appears to have
presented the most economically advantageous bithikoproject.

Please note that this letter is issued without pregice and does not purport to create
binding contractual arrangements. A formal contrad will not be put in place before
.... (14 days / seven days, as appropriate, from datetfication).

At this stage | would appreciate if you forward (documentary or other evidence, where
applicablg, and your firm's Tax Clearance Certificate fronmet Irish Revenue
Commissioners. Details on the procedure for ohtginTax Clearance Certificates are
available at http://www.revenue.ie

(I enclose a draft contract document anavould be obliged if we could arrange a meeting
at your earliest convenience to advance the prooésgdiscussing formal contractual
matters.

Yours sincerely,

Name
Title
Telephone: e-mail
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Summary of the Information Commissioner views raiggr disclosure of records relating
to a tender competition given at conclusion of #ngi under Section 34(2)m of the
Freedom of Information Act 1997 in Case 98188.

» First, public bodies are obliged to treat all tersdas confidential at least until the
time that the contract is awarded.

e Second, tender prices may be trade secrets duhegcturrency of a tender
competition, but only in exceptional circumstancesuld historic prices remain
trade secrets, As a general proposition, howeveaiGcept that tender documents
which “would reveal detailed information about amgmany's current pricing
strategy” or about otherwise unavailable produ@brimation could fall within the
scope of Section 27(I)(a) of the FOI Act even falilog the conclusion of a tender
competition.

* Third, tender prices generally qualify as comméigisensitive information for the
purposes of Sections 27()(b) and (c) of the FOIt, ADepending on the
circumstances, product information can also be idensd commercially sensitive
under Section 27(1)(b).

* Fourth, when a contract is awarded, successful etendformation loses
confidentiality with respect to price and the tygred quantity of the goods supplied.
The public interest also favours the release ofi smformation, but exceptions may
arise (seeTelecom Eireann and Mr. Mark Henry, Case Numb8&dl14, to be
published (13 Jan 2000).

» Fifth, other successful tender information whichcismmercially sensitive (for
example, details of the internal organisation ¢éraderer's business, analysis of the
requirements of the public body, or detailed exateoms as to how the tenderer
proposed to meet these requirements) may remaifideatial. Disclosure in the
public interest ordinarily would not be requiredhlass it were necessary to explain
the nature of goods or services purchased by thicphody.

» Sixth, unsuccessful tender information which is owarcially sensitive generally
remains confidential after the award of a contracij the public interest lies in
protecting that information from disclosure.

I must stress, however, that no tender-relatedrdscare subject to either release or

exemption as a class. Therefore each record mustdrained on its own merits in light of
the relevant circumstances.
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Appendix VI

Contacts and Information Sources on Public Procuremant

Contacts in the National Public Procurement Pdlioyt, Department of Finance:

Billy Noone Phone 6318 034 emdiitly.noone @finance.gov.iand
Geraldine Barry Phone 6318 101  emggraldine.barry@finance.gov.ie
Fax 6613684

Guidelines and Directives

The Public Procurement guidelines are availabletlom National Public Procurement portal
www.etenders.gov.i@under Procurement Guidelines) and on the Depattmefinance website
www.gov.ie/financender Publications.

EU Directive 2004/18/EC covers the procurement wiblic sector bodies. Directive 2004/17/EC
covers the procurement of entities operating inutilgies sector. These Directives were published
in OJ No L 134 of 30 April 2004 and are availabltehitp://europa.eu.int/eur-lex/en/index.htrol,
the EU public procurement websitgtp://simap.europa.eunder ‘Rules and Guidelines’. General
information on EU public procurement issues is algailable on this website.

Hard copies of EU Directives may be purchased ahAdanna Bookshop, Rathmines Road Lower.
(Phone 496 7399).

Official Journal of the EU
Online publication of notices is available www.etenders.gov.ier http://simap.europa.eu

The email address of the OJEU for publication dfaes ismp-ojs@opoce.cec.eu.int

Fax numbers for the EU Official Journal: +35222944 619 or +352 29 29 44 623or
+352 29 29 42 670

Some relevant websites
National Public Procurement websiavw.etenders.gov.ie

EU Public Procurement websitgttp://simap.eurpoa.eu

Irish Government websit®@ww.gov.ie

General EU websitéhttp://europa.eu.int

Forum on Public Procurement in Irelandw.fpp.ie

WTO site on the 1994 Government Procurement Agreef@PA)
http:www.wto.org/govt/agrmnt.html

Irish Statute Bookwww.irishstatutebook.ie/front.htmd for Freedom of Information, Prompt
Payment etc. legislation
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